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1. Introduction
1.1 Please accept this paper as evidence from the Employment Related Services Association (ERSA) to the Business Innovation and Skills consultation on the Transfer of Undertakings (Protection of Employment) Regulations 2006.   

1.2 ERSA is the trade body for the welfare to work industry, the members of which deliver (primarily) publicly commissioned services designed to aid the unemployed into sustainable employment.  ERSA currently has around 90 members, drawn equally from the private and voluntary sectors (plus a small number from the public sector).  ERSA currently represents 95 percent of the prime contractors for the Work Programme, the government’s main commissioned programme to support the unemployed into work, plus 100% of the providers for Work Choice, its specialist disability programme.   It also represents subcontractors of both programmes, plus providers of a range of other employment related services.
1.3 The government’s decision to terminate the existing welfare to work contracts during the course of 2011 to be replaced with the Work Programme led to the transition of several thousand staff between employment providers in both commercial and third sectors.   ERSA suspects that this is probably one of the largest and complicated case studies in recent years.  The following submission draws on the experience of ERSA members over this period.  It has, in particular, been informed by ERSA’s HR Forum, which brings together around 50 human resources professionals from across the welfare to work sector. 
1.4 By way of summary, ERSA would support a decision by government to consult formally on changes to the 2006 TUPE regulations.  It believes that the experience of the welfare to work industry, where there has been transition from multiple provider to multiple provider in a rapid timescale, has raised a range of questions in relation to the regulations that warrant their review.   

2. Welfare to work transition 2011
2.1
It is worth BIS noting the process that took place during 2011 by way of background to this document.  Following the formation of the coalition government in May 2010, it was announced that existing welfare to work provision would be replaced by the Work Programme, billed as the ‘largest back to work’ programme to be commissioned in the UK.   Providers competed for acceptance on a DWP framework for employment related services in late 2010 and then submitted bids to run the Work Programme in early 2011.  Successful bidders were announced in April 2011, with all contracts going live by the end of June 2011.  The National Audit Office recently commented on the speed with which the DWP delivered the commissioning process. This rapidity undoubtedly had a number of advantages, but also arguably led to complications and additional expense in the TUPE issues faced by the sector as a result of the accelerated implementation.
2.2
The introduction of the Work Programme led to a significant change in providers of welfare to work services across the UK, with very few providers being awarded Work Programme contracts where they had successfully delivered previous Flexible New Deal and New Deal contracts.  
This phenomenon affected providers at both prime and subcontractor level.  There was also considerable uncertainty about the application of TUPE regulations in a situation where it could be argued that there was significant fragmentation of services.  

2.3
In response to this widespread confusion, ERSA’s HR Forum took the lead in attempting to co-ordinate an industry view on transition arrangements across the sector.  While making clear that ERSA itself would never take a stance on the applicability of TUPE regulations in any particular circumstance, it did provide a space for the industry to discuss whether it thought TUPE regulations applied in relation to individual existing welfare to work programmes, of which there were at least 14. One hundred percent agreement was not achieved. However, the process did undoubtedly deliver greater a coherence of approach than would otherwise have been achieved. 
2.4
BIS is also asked to note that ERSA members embrace the principle of TUPE as it helps to maintain staff performance by removing some of the uncertainty from the re-contracting process which is likely to be an issue the industry has to face in the future.  However, they also believe that the current level and nature of TUPE obligations can significantly increase costs for all parties, decrease the ability of some voluntary and community sector organisations to accept contracts, plus reduce members’ ability to integrate staff effectively into their workforces due to the obligations in relation to terms and conditions.  ERSA members, therefore, would support a formal consultation by government on changes to the 2006 TUPE regulations. 
3. Responses to consultation questions

3.1 The answers in this section correspond to the specific questions outlined in the BIS call for evidence.  Where welfare to work providers have not had anything to add by way of response, the question has been missed. 
3.2 Section One:  Clarity and Transparency of 2006 Regulations Overall

The strong consensus of ERSA members is that the 2006 amendments, although improving on the previous situation, do not provide sufficient clarity and transparency on the application of TUPE rules.   In particular, the regulations do not help in a situation, as was the case with the transition to the Work Programme, where there is a transition of staff from multiple providers to multiple providers.  

3.3 A major practical problem experienced by many providers has been how to obtain timely and accurate information on the staff numbers and levels to aid transfer of staff between contracts.  In the case of the 2011 transition, the situation was much complicated by the rapid implementation process, which meant that supply chains were not confirmed, plus changes in transition dates for contract ‘go live’.   A major challenge for many providers was ascertaining the extent to which particular types of service provision had made up the entirety or part of a staff member’s role.
3.4 Section Two:  Service Provision Changes
ERSA appreciates that the inclusion of service provision changes within the 2006 regulations does provide some benefit in delivering some level of increased transparency.  However, as outlined above, recent experience of welfare to work transition has demonstrated that there can still be considerable uncertainty for businesses involved with TUPE transfers.  

3.5 The consensus of most welfare to work providers is that they have needed to take more legal advice over the course of the last 12 months than in any time in recent memory.   This has been at subcontract and prime contractor level and has increased costs for both private and voluntary and community sector providers.  
3.6 ERSA’s members believe that professional services should not be included in the definition of service provision covered by the regulations. 
3.7  Section Three:  Harmonisation of Terms and Conditions

Post transfer harmonisation has proved a significant issue in the employment related services industry.   Welfare to work providers have had to deal with up to 30 separate terms and conditions and are experiencing on-going difficulty in bringing them into line.   It therefore supports the introduction of a provision limiting the future observance of terms and conditions derived from collective agreements, plus the ability to agree with employees a renegotiation of contracts if the resulting contract was no less favourable in general than the contract  at the point of transfer.   There are examples of providers, including those in the voluntary and community sectors, who were not in a position to accept subcontracts for the Work Programme because of potential TUPE liability. It may be that the ability to renegotiate contracts and limit the future observance of terms and conditions agreed through a collective mechanism would increase the ability of these organisations to take on public service contracts and subcontracts in future. 
3.8
Section Four:  Insolvency and Liabilities
The welfare to work sector has direct experience of managing TUPE application in insolvency situations.  In particular, this has caused problems in the case of live contracts.  In the case of live publicly commissioned contracts, ERSA members strongly believe that the commissioning body needs to be involved with the contracting/TUPE process rather than expecting the industry concerned to manage the situation.  
3.9   ERSA members believe that the lack of an obligation to exchange TUPE information until 14 days before a contract goes live is insufficient time to allow a provider to make informed commercial decisions about contracting or indeed adequately prepare for the TUPE Transfers.  Although this is an issue that is often alleviated by the goodwill of the organisations involved, the legal process as strictly defined can make TUPE a major financial risk.  ERSA members therefore believe that the 14 day period should be extended to 28 days. 

3.10
Section Five:  Guidance

There is consensus that the provision on ‘Economic, Technical or Organisational reason entailing changes in the workforce’ is not sufficiently clear as employers need to deploy disproportionately large resources to demonstrate these reasons.  Less prescription would be welcome to allow business reasons to be encompassed within the definitions. 
3.11
Section Seven:  TUPE and other areas of Employment Law

ERSA members have mentioned concerns about the interaction of collective redundancy law and TUPE regulations.  It would prefer to be able to commence collective redundancy consultation prior to TUPE transfer dates rather than having to wait until after the date of transfer, given it is known that redundancy will occur.  At present this just adds to the cost of TUPE for the organisations involved because ongoing salaries must be paid whilst consultation is taking place.
3.12
Section Eight:  Other

 The major concern of the employment related services industry in relation to the application of TUPE to different managerial levels is the difficulty in applying the concept of ‘wholly or mainly’ in relation to service provision in contract terms.   Many welfare to work providers holding multiple contracts will not always have staff dedicated specifically to one contract, a situation that applies not just to managerial staff, but also, for instance, to administrative staff within an organisation’s headquarters.  Again this is an area that is not currently addressed in the 2006 regulations. 
3.13Although this may be out of scope of BIS's review, it is the view of ERSA members that costs related to TUPE risks should be excluded from any financial evaluation element within a competitive tendering process. The flipside would need to be that TUPE costs are recoverable through a separate cost-only process, outside of any payment model built into a tendering opportunity.  This would significantly mitigate the major issues of the TUPE cost being unquantifiable.
3.14
Finally, ERSA believes that the government may wish to look at the potential implications for TUPE of some areas of public service reform. Two examples are mentioned:
· Personal budgets, as seen increasingly in the field of social care.  If an individual customer chooses to change their provider, as will be their right, will TUPE regulations apply?
· Work Programme ‘market shift’.  The Department for Work and Pensions is committed to moving market share between competing providers in contract package areas in 2013 to reward those that are best performing and achieve better value for taxpayers.  However, if the service provided remains the same, will TUPE regulations apply both in terms of the prime contractors and their subcontractors who lose a proportion of their business volumes due to t market shift? 

At present, these issues have not been addressed in a public way, but will need to be clarified to enable the government to achieve its aims in public service reform.

For more information on any of the above, please contact: Kirsty McHugh, Chief Executive, Employment Related Services Association, kirsty.mchugh@ersa.org.uk
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